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to Protect Big Business: Employee and Consumer Rights Claims in an Age of 
Compelled Arbitration, 1997 Wis. L. Rev. 33. Proponents of this development 
saw in consumer arbitration the same virtues that an earlier  generation had 
seen in its use in commercial disputes. Consumer advocates, however, argued 
that by drafting their contracts so as to require arbitration of future disputes, 
business enterprises with the economic power to impose terms on their cus-
tomers or employees could obtain a variety of practical advantages, and could 
even use arbitration provisions to effectively deprive consumers and employees 
of any means of dispute resolution.

Despite its breadth of application, the FAA does have some limitations 
on its scope: It expressly provides that a written agreement to arbitrate “shall 
be valid, irrevocable, and enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract.” FAA, 9 U.S.C. §2. Unable to 
challenge directly the Supreme Court’s insistence on a strong preference for 
arbitration, parties desiring to avoid being forced to submit to arbitration 
increasingly mounted unconscionability attacks on arbitration clauses, and 
with mounting success.

As a result of these developments, the number of court decisions in which 
the unconscionability doctrine was applied increased substantially after 1990. 
Results of a recent study indicated that the number of unconscionability deci-
sions grew rather dramatically over the period between 1990 and 2010, with 
much (but not all) of that increase being attributable to disputes over con-
tractual provisions calling for mandatory arbitration. Charles L. Knapp, Blow-
ing the Whistle on Mandatory Arbitration: Unconscionability as a Signaling 
Device, 46 San Diego L. Rev. 609, 619-626 (2009). 

However, the Supreme Court has continued to be highly resistant to any 
claims that arbitration clauses are unenforceable. See Rent-A-Center, West, 
Inc. v. Jackson, 561 U.S. 63 (2010) (arbitration clause could effectively del-
egate to arbitrator the power to decide whether the arbitration clause was 
unconscionable); American Express Co. v. Italian Colors Rest., 133 S. Ct. 2304 
(2013) (class action waiver in arbitration provision was enforceable even if 
cost of individually arbitrating individual claims exceeded potential recov-
ery). In the absence of change in the Supreme Court or legislative action 
by Congress, both of which seem highly unlikely, the prospects for use of 
the doctrine of unconscionability to invalidate arbitration clauses appear to 
be dismal. Adapted from Charles L. Knapp, Unconscionability in American 
Contract Law: A Twenty-first Century Survey, in Contract Law: Transatlantic 
Perspectives, L. DiMatteo, K. Rowley, S. Saintier, & Q. Zou, Cambridge Univ. 
Press (2014).

Quicken Loans, Inc. v. Brown
Supreme Court of Appeals of West Virginia
230 W. Va. 306, 737 S.E.2d 640 (2012)

McHugh, J.:
Quicken Loans, Inc. (“Quicken”), is a Michigan corporation and a large 

national mortgage lender doing business in West Virginia. . . . 



646 
 
Chapter 7. Avoiding Enforcement

I. Factual and Procedural Background

Plaintiff and her mother purchased the subject property, a duplex, in 
1988, where they or a member of their family have resided ever since. The 
subject property is located in East Wheeling, West Virginia, and was purchased 
for $35,000.00.

Upon the death of her mother in 2002, Plaintiff became solely responsi-
ble for paying all of the property’s utilities, maintenance, taxes and insurance 
premiums thereon. When these financial obligations, among others, became 
difficult to meet, Plaintiff refinanced the subject property in August 2003, for 
$40,518; in January 2004, for $63,961; and in May 2005, for $67,348. She also 
took out four separate loans for $1,500, $3,060, $5,000 and $7,650, respec-
tively, with interest rates ranging from 24.99% to 31.00%.

In May of 2006, in an effort to consolidate her debt and lower her monthly 
payments, Plaintiff completed a basic on-line loan application after receiving 
a “pop-up” advertisement on her computer. Thereafter, she began receiving 
telephone calls from various lending companies, including Quicken. Of the 
companies who contacted her, Plaintiff selected Quicken because she felt most 
comfortable dealing with mortgage banker Heidi Johnson, who “seemed very 
willing to help.”6

On or about May 23, 2006, Quicken [through its sister company, TSI 
Source, Inc. ( TSI ), obtained an appraisal of the property from Appraisals 
Unlimited, Inc., and its appraiser, Dewey Guida.]

6. Ms. Johnson’s “willingness to help” is apparently derived from Quicken’s written training materi-
als. For example, Quicken provided “Selling Tips” to its employees to use when speaking with prospective 
borrowers on the telephone:

Your credit came back and I’ve had a chance to review it. Unfortunately, because of your credit 
score and the trend of how your bills have been paid you don’t qualify for conventional mortgage 
programs. However, the good news is that we specialize in situations like yours and we have a 
program that can offer you financial relief and can help get you back on track. What we’ll do now 
is review your current credit situation, discuss the program for, its benefits, and then accept your 
$500 good faith deposit to get the loan into process.

The bottom line is this program is perfect for you and really is Step 1 in our 2 step process 
toward getting you back on track. Actually most people refer to this as a Stepping Stone Loan. 
Once you have established a consistent track record of timely payments, we can revisit your situa-
tion and hopefully refinance you to an even better program in the near future. First things first. 
Let’s get this into the system and see if we can get your approval. To begin your loan, for your 
deposit did you want to use a Visa or Check by phone?

Additional training material included how to overcome a prospective borrower’s objections to a loan. 
For example, when a client indicated that he or she “wants to wait,” Quicken trained its employees to 
explain to him or her that

Some clients in your situation are reluctant to just make a decision. Because of their credit 
situation they feel paralyzed, fearing they will do the wrong thing (again). This loan is the right 
decision because it will get you back on track to a strong credit standing and provide you with the 
benefit(s) of ____. I just don’t want you to be one of the people who hold off thinking things will 
get better by themselves, and actually have things get worse. At that point there is no loan that 
you could qualify for.

Let’s make a good decision here. I want to put your loan into the system and obtain the ap-
proval that will be your first step in turning this ship around. Now, to being [sic? begin], for your 
deposit did you want to use a Visa or a MC?
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Based upon his appraisal of the subject property, Mr. Guida valued it at 
$181,700. Quicken reviewed Mr. Guida’s appraisal and approved it on May 31, 
2006. The trial court concluded that not only was Mr. Guida’s appraisal grossly 
inflated because the true fair market value of the subject property was actually 
$46,000, but also that Quicken’s appraisal review was negligently conducted 
because it “ignored obvious flaws” in Mr. Guida’s appraisal and “violated its 
own appraisal review standards and the Uniform Standards of Professional 
Appraisal Practice.”10

Prior to approving Mr. Guida’s appraisal, Quicken presented Plaintiff with 
a loan for $112,850, with monthly payments that were higher than what she 
had expected based upon the initial “pop up” advertisement. For this reason, 
Plaintiff became hesitant to proceed with the loan process. As a result, Plaintiff 
did not return telephone calls from Ms. Johnson and other Quicken employees 
about the loan. . . .

Even though Plaintiff had already told Quicken she did not wish to pro-
ceed with the loan, Quicken did not give up efforts to persuade her otherwise. 
According to Ms. Johnson’s own written notation, on June 1, 2006, the day 
after Quicken approved Mr. Guida’s $181,700 appraisal of the property, she 
attempted to contact Plaintiff:

left message w/client that appraisal came in where we need and that we are ready to 
move forward/asked client to call back and speak w/me cause she wanted to back 
out/we have appraisal done now though so maybe I can save?

Quicken’s records further indicate that Ms. Johnson tried to contact Plaintiff 
again on June 2 and June 5, 2006; following the latter attempt, Ms. Johnson 
noted the following: “have called and left numerous messages/client is not 
responding to me/if I don’t hear back by Tues. I will have to kill it and we just 
charge her for the appraisal.”

Ultimately, Plaintiff agreed to the loan on June 6, 2006, as indicated in the 
following notation by Ms. Johnson: “Client finally reached me/she was being 
swayed by a broker and that’s why she wanted to back out/client very timid and 
I just had to spend a lot of time explaining to her being taken advantage of/

10. The circuit court found, for example, that “the pictures comparing the ‘comparable properties’ 
to the subject property . . . appeared to be architecturally more sophisticated, in better condition and 
had more expensive landscaping, all of which indicated that the comparables were in a very different 
neighborhood.” Furthermore, Mr. Guida noted the subject property’s neighborhood to be downtown, 
but the comparables were not selected from the downtown area. The court further found that Mr. Guida 
noted the neighborhood price range to be $30,000 to $200,000, “with a predominant value of $65,000. 
Then he proceeded to appraise the Property for $181,700 with no explanation of the reasoning why the 
subject Property is so drastically different from the predominant home in the area. This is a violation of 
USPAP/industry standards and was factually inaccurate as homes do not sell for $200,000 in East Wheel-
ing[,]” where the subject property is located.

Other flaws in the appraisal which should have raised “red flags” to Quicken’s appraisal review 
team were the fact that the condition and age of the home listed in the appraisal were false and that  
Mr. Guida identified the subject property as a single unit dwelling rather than a duplex. The foregoing 
are just some of the flaws and standards the circuit court found that Quicken’s appraisal team should 
have seen and should have requested an explanation from Mr. Guida.
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Adding more cash out and taking up to full 80% LTV [loan to value] and will 
have closure today.”13

For her part, Plaintiff testified that when she conveyed her hesitation to 
consummate the loan to Ms. Johnson,

She told me that what they could do would be to refinance the loan in three to four 
months, and then that could get it at a cheaper rate, but initially my credit scores 
weren’t high enough; and that, once that loan was in place and I got — everything 
started to be paid off, then I would be able to refinance my loan.

(A925) Indeed, Plaintiff testified that she believed and trusted Ms. Johnson 
and that the promise to refinance “was one of the main factors in my decision 
to do it . . . because I knew I couldn’t keep up that type of payment for a long 
period of time, especially with a decreased income.”14

As indicated above, the loan originally presented to Plaintiff, and for which 
she received a written “Good Faith Estimate,” was in the amount of $112,850. 
The loan was an interest-only loan for the first three years and also provided 
for Plaintiff to purchase 2.5 “loan discount points”15 resulting in a variable 
interest rate of 8.5% and an initial payment of $799 per month. This loan had 
no balloon payment feature.

In contrast, the loan at issue herein was for the much larger amount of 
$144,800, and was otherwise quite different from the original loan described 
above. Under the terms of this loan, the annual interest rate was 9.25% for the 
first three years and then adjusted every six months thereafter, to a maximum 
rate of 16.25% and a minimum of 7.75%. Thus, Plaintiff’s monthly payment 
for the first three years was $1,144, excluding taxes and insurance. This was a 
monthly savings to Plaintiff (for the first three years) in the amount of $316.17 
This loan product was unique because it was a thirty-year loan that was amortized 
over forty years, resulting in a $107,015.71 balloon payment at the end of the loan 
period. It is undisputed that Quicken did not provide Plaintiff with a written 
“Good Faith Estimate” for this loan after the loan was so drastically revised18 to 

13. As previously indicated, Ms. Johnson offered Plaintiff the loan amount of $144,800 after the 
appraisal of $181,700 conducted by Mr. Guida was approved by Quicken. The evidence at trial revealed 
that Quicken pays commissions to its employees based upon the amount of the loan, the number of 
loans closed per month and the type of loan. In Plaintiff’s case, she received a subprime loan, which pays 
a higher commission than do prime loans. Commissions to Quicken employees are paid monthly. Ms. 
Johnson’s commission in the case of Plaintiff ’s loan was $834.40.

14. Plaintiff testified that the decrease in income refers to the fact that child support payments 
Plaintiff had been receiving at that time were about to come to an end apparently when her son turned 
eighteen years old.

15. As explained by Plaintiff’s expert Margot Saunders, “loan discount points” are additional 
amounts of money paid up front by borrowers to buy down the interest rate of a loan which, in turn, 
lowers the monthly loan payment.

17. However, according to Quicken’s own financial expert, beginning two years and five months 
into the loan, Plaintiff no longer saved money as compared to her previous mortgage and other debt. 
Furthermore, after five years (or 60 payments), Plaintiff’s monthly payment would be $1,582, as com-
pared to the combined monthly payment for her previous mortgage and other debt, which would have 
been $578.

18. According to Ms. Saunders, the federal Real Estate Settlement Procedures Act (RESPA) re-
quires that a good faith estimate be provided when there is a new loan product with different closing 
costs to be charged.
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include, among other things, the balloon payment that was almost twice as large 
as the actual fair market value of the subject property.19

One or two days before the loan was scheduled to close, a packet consist-
ing of eighty-one pages of closing documents was delivered to Plaintiff at her 
home. According to Plaintiff, she did not open the packet prior to the closing. 
The closing occurred at Plaintiff’s home (the subject property) on July 7, 2006, 
and was attended only by Plaintiff and a notary public unaffiliated with Quicken. 
According to Plaintiff, when the notary arrived, he opened the packet and told 
her to sign the documents having red “sign here” stickers already on them. Plain-
tiff testified that the notary “basically was waiting for me to sign them, and then 
he would stamp some of them[;]” that she attempted to ask him questions about 
what some of the documents meant, but that he said she would have to speak 
with someone at Quicken because he did not know the answers; and that the pro-
cess was all “kind of hurried and rushed when we went through the paperwork.” 
Indeed, the loan closing took approximately fifteen minutes to complete. Plain-
tiff admitted that she did not closely review the closing documents in any detail.

As discussed in more detail below, from this Court’s review of the record, 
it appears that the closing documents disclosed that there was “a large balloon 
payment.” However, the actual and precise amount of the balloon payment was 
not otherwise disclosed therein. Plaintiff admitted that she saw the term “bal-
loon payment” during the closing. She testified that

I believe I saw that on the paper. I wasn’t exactly sure what it meant, though. It re-
ally — I don’t know. I can’t say it didn’t concern me; it did. But the fact that we were 
going to be refinancing in three to four months was what I was mainly —.

Additionally, as set forth in the HUD Settlement Statement document 
also presented to Plaintiff for her signature at closing, Quicken ostensibly 
charged Plaintiff four “loan discount points” amounting to $5,792. However, 
at the time Plaintiff’s loan was offered, the maximum number of loan discount 
points available on a loan with a 9.25% initial interest rate such as hers was 2.5 
points. Thus, although Quicken represented to Plaintiff that she purchased 
four loan discount points, she only actually purchased 2.5 points. (That is, 
$3,692 of the total $5,792 loan discount fee paid by Plaintiff actually resulted 
in a reduction in the interest rate.) Unbeknownst to Plaintiff, therefore, $2,100 
(i.e., 1.5 points worth) of the $5,792 she believed she was paying Quicken to 
“buy down” her interest rate resulted in no such benefit to her. . . . 

With the loan proceeds, Plaintiff paid off her previous mortgage and con-
solidated debt; received $40,768.78, with which she purchased a new vehicle 
(for $28,536.90)21; retired other existing debt; and made the first two  payments 

19. In the case of Plaintiff’s loan, after making 360 loan payments ranging from $1,144 to $1,582 
and totaling $550,084, Plaintiff, who, at all times relevant, earned $14.36 per hour as a licensed practical 
nurse, was required to make a single balloon payment of $107,015.71 to avoid foreclosure.

21. According to Plaintiff, the extra cash was initiated by Quicken. She testified that,

[w]ell, she [Ms. Johnson] — when she got the appraisal done, she said that it came in at $181,000, 
I believe. And she said that — she said: is there anything else that you’re going to need because 
you have this money available to you?

And I kind of thought about it at the time because, once I did the loan, I wasn’t really going to 
have any money available to do anything extra with. And I had an SUV at the time that really cost 
me a lot of money in gas, and I decided to get a car that was going to last me for a while.
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on the loan. After making timely September and October payments, Quick-
en’s telephone calling records indicate that, beginning in early October 2006, 
Plaintiff made numerous attempts to contact Quicken. According to Plaintiff, 
the purpose of her repeated efforts was to begin the refinancing process, as 
promised by Ms. Johnson when Plaintiff agreed to the loan. Quicken refused 
to refinance the loan.

Thereafter, in January 2007, Plaintiff was required to undergo surgery 
and, due to complications, underwent a subsequent emergency surgery. As a 
result, Plaintiff was unable to work for a time and ultimately, defaulted on the 
loan. Her repeated requests of Quicken, both by telephone and in writing, to 
work out a payment arrangement in light of her situation were refused. . . . 

Plaintiff filed suit against Quicken, Appraisals Unlimited, Inc., appraiser 
Dewey Guida,24 and John Doe Note Holder25 in the Circuit Court of Ohio 
County, alleging that she was the victim of a predatory lending scheme and 
consumer fraud relating to the loan at issue. . . .

III. Discussion

a. fraud . . . 

This Court has consistently described the elements of fraud as follows:

“ ‘[t]he essential elements in an action for fraud are: “(1) that the act claimed to be 
fraudulent was the act of the defendant or induced by him; (2) that it was material 
and false; that plaintiff relied on it and was justified under the circumstances in re-
lying upon it; and (3) that he was damaged because he relied on it.” Horton v. Tyree, 
104 W. Va. 238, 242, 139 S.E. 737, (1927).’ Syl. Pt. 1, Lengyel v. Lint, 167 W. Va. 272, 280 
S.E.2d 66 (1981).” Syllabus Point 5, Kidd v. Mull, 215 W. Va. 151, 595 S.E.2d 308 (2004).

1. Balloon Payment
The evidence at trial revealed that the loan as originally presented to 

Plaintiff (for $112,850) did not include a balloon payment of any kind, as 
indicated in the written Good Faith Estimate provided to Plaintiff. In sharp 
contrast, the loan at issue included an enormous balloon payment. However, 
Quicken failed to provide Plaintiff with a written Good Faith Estimate for the 
revised loan, which would have set forth this very critical loan term for Plaintiff 
to consider.

Moreover, as the circuit court found, the $107,015.71 balloon payment was 
not conspicuously disclosed on the note as required by West Virginia [Code 
§46A-2-105]. This finding is undisputed by Quicken. . . .

Not surprisingly, the foregoing documents are, under any standard, very 
complicated and include sophisticated terms and concepts that require spe-
cialized knowledge. Despite the complex nature of the closing documents, 

24. The parties represent that Plaintiff settled with Mr. Ouida and Appraisals Unlimited prior to 
trial for the amount of $700,000.

25. Plaintiff alleged that “John Doe Note Holder is the current holder of [Plaintiff’s] loan” who 
had not been identified when the complaint herein was filed. According to the evidence at trial, Quicken 
originates loans but does not service them. Rather, it sells “100%” of them to investment banks on Wall 
Street, which then securitize them into trusts and sell them to large corporate investors.
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Quicken did not send a representative to the closing who could answer Plain-
tiff’s questions or point out to her that the loan has a balloon payment which 
amounted to $107,015.71. To the contrary, Quicken’s position with regard to its 
failure to disclose the $107,015.71 balloon payment was summed up during oral 
argument before this Court when its counsel maintained that the amount of 
the balloon payment was a “math product,” thereby suggesting Plaintiff should 
have simply calculated the amount of the balloon payment on her own.

Quicken’s arguments notwithstanding, the mandatory statutory require-
ment that the loan agreement “contain the language essentially as set out in 
the statute and in the conspicuous manner illustrated” therein serves the very 
reasonable and important purpose of advising borrowers in no uncertain terms 
that, at some point during the course of the loan, a balloon payment of a precise 
amount will be due and owing to the lender on an equally precise date. . . .

In light of the foregoing, we now proceed to determine if the circuit court 
properly concluded that Quicken’s above-described conduct with regard to its 
failure to properly disclose the enormous balloon payment due on the loan 
was an act of fraud. This Court has recognized that “[f]raudulent conceal-
ment involves the concealment of facts by one with knowledge or the means 
of knowledge, and a duty to disclose, coupled with an intention to mislead.” 
Trafalgar House Constr. v. ZMM, Inc., 211 W. Va. 578, 584, 567 S.E.2d 294, 300 
(2002) (citing Silva v. Stevens, 156 Vt. 94, 589 A.2d 852, 857 (1991)). Thus, this 
Court has recognized that “ “ ‘an action for fraud can arise by the concealment 
of truth.’ ” ” Smith v. First Community Bancshares, Inc., 212 W. Va. 809, 822, 575 
S.E.2d 419, 432 (2002) (internal citations omitted). Indeed, “ ‘[f]raud is the 
concealment of the truth just as much as it is the utterance of a falsehood.’ 
Frazer v. Brewer, 52 W. Va. 306, 310, 43 S.E. 110, 111 (1902).” Id.

It is undisputed that the reason Plaintiff sought to refinance was to con-
solidate her debt and reduce her monthly payments — in short, to save money. 
Concealing such an enormous balloon payment from Plaintiff was designed 
to mislead her and to induce her into entering into the loan and, in fact, that 
is precisely what occurred. With regard to Plaintiff’s reliance on Quicken’s 
concealment of the exorbitant balloon payment amount, “ ‘[i]t is not neces-
sary that the fraudulent [concealment] . . . should be the sole consideration 
or inducement moving the plaintiff. If the [concealment] contributed to the 
formation of the conclusion in the plaintiff’s mind, that is enough[.]’ ” Trafal-
gar House, 211 W. Va. at 585, 567 S.E.2d at 301 (quoting syl. pt. 3, Horton v. Tyree, 
104 W. Va. 238, 139 S.E. 737 (1927)). Accordingly, this Court finds that the 
circuit court properly concluded that Quicken committed fraud with regard to 
its failure to properly disclose to Plaintiff the amount of the balloon payment 
due on the loan and that Plaintiff proved this failure by clear and convincing 
evidence.

2. Promise to Refinance
As previously indicated, Plaintiff testified that upon seeing the term 

“balloon payment” in the loan documents, she became “concerned.” She fur-
ther testified that she did not know exactly what the term meant. Indeed, as 
already established, the amount of the balloon payment was fraudulently con-
cealed. Plaintiff testified that she knew she would be unable to keep up with 
the monthly payments for a long period of time especially because the child 
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 support payments she was then receiving would soon be ending. According to 
Plaintiff, she went forward with the loan because Quicken promised that she 
could refinance in three to four months after closing. Though Quicken denies 
that it made such a promise to refinance, the evidence at trial revealed that 
precisely three months after the closing — after she had timely made her Sep-
tember and October mortgage payments — Plaintiff made repeated attempts 
to contact Quicken. Plaintiff’s attempts to contact Quicken at that time are 
clearly consistent with Quicken’s promise to refinance three to four months 
after closing. The circuit court concluded that her attempts to contact Quicken 
were for the purpose of beginning the refinancing process.

Quicken’s fraudulent misrepresentation to Plaintiff that it would refinance 
the loan in three to four months was clearly material because, absent that 
promise, Plaintiff would not have otherwise entered into the loan. Given these 
facts, this Court finds that the circuit court properly concluded that Plaintiff 
proved by clear and convincing evidence that Quicken falsely promised Plain-
tiff that it would refinance her loan in three to four months after closing and 
that Plaintiff was justified in relying on that promise.

3. Loan Discount Points
. . . This Court’s review of the record indicates that Quicken misrepre-

sented to Plaintiff the extent to which she was buying down her interest rate. 
It charged her $2,100 for a benefit she never received. Quicken’s claim that it 
would have charged Plaintiff this extra fee anyway based upon the fact that 
she was a high credit risk in no way legitimizes its actions, which this Court 
finds to be distasteful and opportunistic. Nevertheless, an action in fraud 
requires that Plaintiff prove that she relied upon the misrepresented discount 
points when she entered into the loan. From our review of the evidence, we 
agree with Quicken that clear and convincing evidence in this regard was not 
presented.

Although we do not find that the elements of fraud were met with regard 
to the misrepresentation of the loan discount points, we otherwise affirm the 
circuit court’s rulings that the evidence relating to the concealment of the bal-
loon payment and promise to refinance were acts of fraud and were proven by 
clear and convincing evidence.

b. unconscionability under west virginia code §46A-2-121

Quicken also asserts that the circuit court committed error in concluding 
that, under West Virginia Code §46A-2-121, the loan to Plaintiff was induced 
by unconscionable conduct; included several unconscionable terms; and was, 
in and of itself, an unconscionable loan product.

This Court has recognized “unconscionability” to be a “general contract 
principle, based in equity.” Arnold v. United Companies Lending Corp., 204 W. Va. 
229, 234, 511 S.E.2d 854, 859 (1998), overruled in part, on other grounds, Dan 
Ryan Builders, Inc. v. Nelson, ____ W. Va. ____, 737 S.E.2d 550 (No. 12-0502), 2012 
W. Va. LEXIS 830 (Nov. 15, 2012).

As this Court held in syllabus point three of Arnold,

“ ‘The legislature in enacting the West Virginia Consumer Credit and Protection Act, 
W. Va. Code 46A-1-101, et seq., in 1974, sought to eliminate the practice of including 
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unconscionable terms in consumer agreements covered by the Act. To further this 
purpose the legislature, by the express language of W. Va. Code 46A-5-101(1), cre-
ated a cause of action for consumers and imposed civil liability on creditors who in-
clude unconscionable terms that violate W. Va. Code, 46A-2-121 in consumer agree-
ments.’ Syl. pt. 2. . . .”

West Virginia Code §46A-2-121 provides, in relevant part, that

(1) With respect to a transaction which is or gives rise to a consumer credit sale, 
consumer lease or consumer loan, if the court as a matter of law finds:

(a) The agreement or transaction to have been unconscionable at the time 
it was made, or to have been induced by unconscionable conduct, the court may 
refuse to enforce the agreement, or

(b) Any term or part of the agreement or transaction to have been uncon-
scionable at the time it was made, the court may refuse to enforce the agreement, 
or may enforce the remainder of the agreement without the unconscionable term 
or part, or may so limit the application of any unconscionable term or part as to 
avoid any unconscionable result.

The Act does not define the term “unconscionable.” However, in past cases, 
this Court has relied on the definition provided in the Uniform Consumer 
Credit Code (“Consumer Credit Code”), the unconscionability provisions of 
which are identical to West Virginia Code §46A-2-121(1)(a) and (b). . . . As a 
result, we found the drafters’ comments to the Consumer Credit Code to be 
highly instructive, recognizing that

“ ‘the principle of unconscionability “is one of the prevention of oppression and un-
fair surprise and not the disturbance of reasonable allocation of risks or reasonable 
advantage because of superior bargaining power or position.” See Uniform Con-
sumer Credit Code, section 5.108 comment 3, 7A U.L.A. 170 (1974).’ ”

Arnold, 204 W. Va. at 235, 511 S.E.2d at 860 . . . (internal citation omitted).
According to the drafters of the Consumer Credit Code,

The basic test is whether, in the light of the background and setting of the market, 
the needs of the particular trade or case, and the condition of the particular parties 
to the conduct or contract, the conduct involved is, or the contract or clauses involved 
are so one sided as to be unconscionable under the circumstances existing at the time 
the conduct occurs or is threatened or at the time of the making of the contract.

. . . Furthermore, the drafters explained that “ ‘[t]he particular facts involved 
in each case are of utmost importance since certain conduct, contracts or con-
tractual provisions may be unconscionable in some situations but not in oth-
ers.’ ” Arnold, 204 W. Va. at 235, 511 S.E.2d at 860. . . .

Importantly,

[a] bargain is not unconscionable merely because the parties to it are unequal in 
bargaining position, nor even because the inequality results in allocation of risks 
to the weaker party. But gross inadequacy in bargaining power, together with terms 
unreasonably favorable to the stronger party, may confirm indications that the trans-
action involved elements of deception or compulsion or may show that the weaker 
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party had no meaningful, no real alternative, or did not in fact assent or appear to 
assent to the unfair terms.

Arnold, 204 W. Va. at 235, 511 S.E.2d at 860. . . .
Accordingly, this Court held in syllabus point 4 of Arnold, that “ ‘[a] deter-

mination of unconscionability must focus on the relative positions of the par-
ties, the adequacy of the bargaining position, the meaningful alternatives avail-
able to the plaintiff, and “the existence of unfair terms in the contract.’ Syl. pt. 
4, Art’s Flower Shop, Inc. v. Chesapeake and Potomac Tel. Co., 186 W. Va. 613, 413 
S.E.2d 670 (1991).”

As indicated above, the circuit court determined that the loan was induced 
by Quicken’s unconscionable conduct, that the loan included several unconscio-
nable terms, and that the loan product, in and of itself, was unconscionable.

With regard to unconscionability in the inducement, the circuit court 
in the present case concluded that the unconscionable conduct of Quicken 
included “[t]he false promise of refinancing; [i]ntroducing a balloon pay-
ment feature at closing; [flailing to properly disclose the balloon payment; 
[f]alsely representing that the plaintiffs were buying the interest rate down; and 
[n]egligently conducting the appraisal review and failing to realize the highly 
inflated appraisal from Guida[.]”

In arguing that the circuit court committed error in concluding that the 
loan was induced by its unconscionable conduct, Quicken reiterates its previ-
ous argument that the loan was not fraudulently induced. . . . Having already 
determined that Quicken acted fraudulently in inducing Plaintiff into entering 
into the loan, we therefore conclude that there is no merit to Quicken’s conten-
tion that it did not violate West Virginia Code §46A-2-121 in this regard.

The circuit court further determined that the loan product, in and of 
itself, is unconscionable and that it “contains several unconscionable terms,” 
including loan discount points of $5,792, without a fully corresponding reduc-
tion in the interest rate or any benefit to Plaintiff; a $107,015.71 balloon pay-
ment that was not properly disclosed under West Virginia Code §46A-2-105(2); 
and a loan which was based on an inflated appraisal of $181,700 “when the 
proper fair market value of the Property was $46,000.” Finally, the circuit court 
found that Quicken converted Plaintiff’s previously-unsecured debt of approx-
imately $25,000 into secured debt and, upon consolidating the secured debt 
with her outstanding mortgage to CitiFinancial, “raised her secured monthly 
debt obligation from $578 to $1,114, thus, putting [Plaintiff’s] home at risk. 
The net effect of this conversion is unconscionable.”

It is Quicken’s contention that a bargain is unconscionable only when it is 
so one-sided as to have an overly harsh effect on the disadvantaged party and 
lead to absurd results. Quicken challenges the circuit court’s findings and con-
clusions arguing that the court failed to weigh the clear and immediate ben-
efits of the loan to Plaintiff. Such benefits, according to Quicken, included a 
large cash payout with which Plaintiff purchased a new car and satisfied other 
debt, reduced monthly payments, and a reduced interest rate.

Plaintiff counters that the lower interest rate and lower monthly payment 
resulting from the loan were temporary because they were good only for three 
years and were far outweighed by the exorbitant cost of the loan. The loan 
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converted Plaintiff’s previous 9.75% fixed rate mortgage with CitiFinancial 
into a variable rate ranging from 7.75% to 16.25%. According to Plaintiff, who 
was earning $14.36 per hour at the time she applied for and received the loan, 
her mortgage payment would have equaled $1,582 per month (excluding taxes 
and insurance) at the highest rate.

Plaintiff argues that, as evidence of just how short-lived any savings to 
Plaintiff would be, Quicken’s own financial expert testified that beginning 
only two years and five months into the loan, Plaintiff’s monthly payments 
would no longer save her money as compared to Plaintiff’s previous mortgage 
payment and other (unsecured) debt, which the Quicken loan consolidated. 
In fact, as previously noted, Quicken’s expert testified that in year five of the 
loan, the monthly payment would be $1,582, whereas the combined monthly 
payment for Plaintiff’s previous mortgage and other debt would have been 
$578. Plaintiff points out that, in total, the cost of the Quicken loan, when 
compared to Plaintiff’s prior mortgage and prior debts, was an additional 
$349,000 in monthly payments.

Furthermore, Plaintiff argues that in consolidating her debt, Plaintiff’s 
formerly unsecured debt was now secured under the Quicken loan. Plaintiff 
contends that, given her well-documented poor credit history, income and 
financial obligations, it was unconscionable for Quicken to secure all of her 
debt and to thereby jeopardize her family’s home.

As set forth above, in determining unconscionability, this Court “must 
focus on the relative positions of the parties, the adequacy of the bargaining 
positions, the meaningful alternatives available to the Plaintiff, and the ‘exis-
tence of unfair terms in the contract.’ ” Arnold, at syl. Pt. 4. This is not a close 
case. Plaintiff was a single mother to three children who earned $14.36 an hour 
and who had a well-documented poor credit history. She was not a sophisticated 
borrower. Quicken’s own records describe her as “timid,” “fragile” and needing 
to be handled with “kid gloves.” When Plaintiff declined the original $112,000 
loan because the payments were too high, Quicken continued to pursue her. It 
tried to contact her numerous times especially after Mr. Guida’s appraisal came 
in at almost four times the actual fair market value of the property.

Furthermore, as previously established, the loan contained a $107,015.71 
balloon payment (of which Plaintiff was not aware prior to closing). The total 
cost of the loan was exorbitant, costing Plaintiff an additional $349,000 in 
monthly payments as compared to her prior mortgage and debts. From this 
and all of the evidence presented at trial, we conclude that the circuit court 
correctly found that, given the particular facts involved in this case, the terms 
of the loan described above and the loan product, in and of itself, were uncon-
scionable.

c. cancellation of the loan obligation (loan principal)

With regard to the doctrine of unconscionability, the court ruled that a 
circuit court did have the authority to cancel the Note and the Deed of Trust. 
However, the court went on to find that West Virginia law did not authorize 
cancellation of the principal amount of Brown’s debt ($144,800) because of 
Quicken’s misconduct.
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d. punitive damages and e. attorneys’ fees

The court also found that the plaintiff could be awarded punitive dam-
ages and attorneys’ fees for Quicken’s misconduct, but it remanded for deter-
mination of certain issues related to these awards.

IV. Conclusion

For the reasons stated herein, the order of the Circuit Court of Ohio 
County entered May 2, 2011, is affirmed, in part; reversed, in part; and this 
matter is remanded for further proceedings consistent with this opinion.

Affirmed, in part; Reversed, in part; and Remanded.

Notes and Questions

1. Subsequent proceedings in Quicken Loans. In a subsequent appeal after 
remand, the West Virginia Supreme Court held that the amount of Brown’s 
debt to Quicken ($144,800) was to be deducted from Brown’s damage award. 
As to punitive damages, the circuit court had originally awarded Brown $2.5 
million. On remand, the circuit court increased the award to $3.5 million and 
issued a detailed order explaining its reasoning for the award. The Supreme 
Court reduced the award to the original amount of $2.5 million, but affirmed 
the granting of punitive damages in that amount. See Quicken Loans, Inc. v. 
Brown, 777 S.E.2d 581 (W. Va. 2014).

2. Quicken Loans and the Great Recession. As stated by the court in foot-
note 25, Quicken sold 100% of its loans to Wall Street investment banks, 
which then securitized them into trusts and sold the interests to large corpo-
rate investors. The case gives an example of the lending practices that cre-
ated inflated mortgage debt, leading to the Great Recession that began in 
2008. See Andrew Ross Sorkin, Too Big to Fail (2009) and the movie of the 
same name (2011). See also Michael Lewis, The Big Short: Inside the Doomsday 
Machine (2010) and the film, The Big Short (2015).  

3. Interrelationship between fraud and unconscionability. The court found that 
Quicken Loans had committed fraud and that the resulting loan was uncon-
scionable. In deciding that the loan was unconscionable, the court relied in 
part on its finding of fraud by Quicken. In the Syester case earlier in this chap-
ter, the court also found the defendants liable based on fraud, but without any 
discussion of unconscionability. A natural question (and perhaps objection to 
the doctrine of unconscionabilty) is whether the doctrine is redundant and 
unnecessary given the availability of fraud and other common law remedies. 
Several answers can be given.

First, the requirements for fraud and unconscionability are different, and 
it may not be possible to prove fraud even though the contract is grossly unfair. 
Fraud typically requires proof of intentional or at least reckless conduct (“sci-
enter”) and may be subject to a higher burden of proof. For example, the court 
in Quicken Loans states that fraud must be proved by clear and convincing 
evidence. Note that in Quicken Loans, the court found that the loan was uncon-
scionable not only in its inducement but also that the “loan product, in and of 
itself, is unconscionable.”

Second, in some cases the misconduct of a party may not be based on mis-
representation. For example, In re Checking Account Overdraft Litigation, 694 F. 
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Supp. 2d 1302 (S.D. Fla. 2010), multidistrict litigation (MDL) transferred to 
Florida, plaintiffs sought to recover

excessive overdraft fees for charges made to their accounts on debit card transac-
tions. The alleged common nucleus of specific facts pled assert a common practice 
by Defendants, to enter charges debiting Plaintiffs’ accounts from the “largest to 
the smallest” thus maximizing the overdraft fee revenue for themselves. In addition 
to the allegations about posting order, the Complaints set forth a number of oth-
er alleged agreements, policies and practices, contended by Plaintiffs to unlawfully 
damage them. Plaintiffs’ asserted claims rely upon the legal theories of breach of 
contract and breach of a covenant of good faith and fair dealing, unconscionability, 
conversion, unjust enrichment, and violation of the consumer protection statutes of 
various states.

694 F. Supp. 2d at 1307. Claims of fraud are notability absent from the allega-
tions. The court in that case found that the plaintiffs had stated a cause of 
action for unconscionability.

4. Unconscionability under the UCCC and under general contract law; affirmative 
relief. Quicken Loans is based on West Virginia’s version of the Uniform Con-
sumer Credit Code (UCCC). However, as the court states, unconscionability is 
“a general contract principle based in equity.”

West Virginia’s version of the UCCC provides consumer borrowers with 
a cause of action for damages if a lender engages in unconscionable conduct 
as in Quicken Loans. W. Va. Code §46A-5-101(1). Outside of the UCCC, courts 
are divided on the question of whether unconscionability can be used only as 
a “shield” and not as a “sword”.

Over the years, many courts have construed UCC §2-302 as intended only 
as a defensive concept, not to be used to gain affirmative relief. This construc-
tion is based on the section’s indication that courts may “refuse to enforce” 
or may “limit the application of” an unconscionable contract or clause. See, 
e.g., Arthur v. Microsoft Corp., 676 N.W.2d 29, 38-39 (Neb. 2004) (purchasers 
could not claim damages based on allegation that price versus cost dispar-
ity was unconscionable). A few courts have allowed damages or restitution 
after finding that the contract or one of its clauses was unconscionable. See 
Langemeier v. National Oats, Inc., 775 F.2d 975, 977-978 (8th Cir. 1985) (sec-
tion allows court to enforce contract without unconscionable term, which may 
lead to affirmative relief). In In re Checking Account Overdraft Litigation, above, 
the court rejected the argument by the defendant banks that unconscionabil-
ity could be used only defensively. The banks had allegedly charged the cus-
tomers’ accounts excessive overdraft fees and retained those funds. The court 
reasoned that if unconscionability could not be the basis of a cause of action 
to recover the improper fees, the customers would not have a remedy for the 
banks’ unconscionable conduct.

5. Unconscionability in commercial cases. Merchants or other commercial par-
ties frequently allege that they are victims of unconscionable bargains, though 
the courts usually have been disinclined to give relief to those parties. On 
appropriate facts, however, courts have occasionally found unconscionability 
in such cases. A leading example is A & M Produce v. FMC Corp., 186 Cal. Rptr. 
114 (Ct. App. 1982) in which a contract for sale of faulty agricultural machin-
ery included a warranty disclaimer and an exclusion of consequential damages. 
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The court found procedural unconscionability on two grounds: (1) due to the 
disparity in size and bargaining power between the buyer, a local though rel-
atively large farming business, and the seller, an international manufacturer; 
and (2) because the objectionable terms were located on the back side of the 
contract and were not pointed out by the salesperson. The court also found 
substantive unconscionability because the clauses shifted to the buyer the risk 
of lost crops due to failure of the machinery. Id. at 124-126. See also DJ Cole-
man, Inc., v. Nufarm Americas, Inc., 693 F. Supp. 2d 1055 (D.N.D. 2010) (court 
denied summary judgment to defendant herbicide manufacturer on finding 
that language on seller’s label attempting to bar consequential damages could 
be both procedurally and substantively unconscionable); Johnson v. Mobil Oil 
Co., 415 F. Supp. 264 (E.D. Mich. 1976) (retailer had less than eighth grade 
education, was practically illiterate, signed the contract with clause excluding 
consequential damages while busily engaged with service station, and did not 
discuss any term other than amount of rent). Cf. Harry G. Prince, Unconscio-
nability in California: A Need for Restraint and Consistency, 46 Hastings L. J. 
460 (1995) (criticizing A&M Produce and other California decisions finding 
parties with substantial business experience to be victims of unconscionability, 
asserting that merchants are more likely to have resort to counsel, to read and 
understand contracts, and to have the ability to find alternative bargains).

Comment: Consumer Protection Legislation

The materials in this chapter examine a variety of judicially developed 
doctrines for dealing with the problems of coercion in the bargaining pro-
cess or unfairness of the terms of a bargain. A number of commentators have 
argued, however, that judicial decisionmaking in individual cases is not the 
proper way to deal with such problems. To such critics, the judicial process is 
an inefficient, often ineffective way of attacking contractual abuses. Moreover, 
because regulation of such conduct involves important and difficult questions 
of social policy, legislatures rather than courts are said to be the appropriate 
institutions to determine the need for and scope of any such regulation. See 
Robert A. Hillman, Debunking Some Myths about Unconscionability: A New 
Framework for U.C.C. Section 2-302, 67 Cornell L. Rev. 1, 27-29 (1981); Arthur 
Allen Leff, Unconscionability and the Crowd—Consumers and the Common 
Law Tradition, 31 U. Pitt. L. Rev. 349, 356-357 (1970).

Since the late 1960s, both Congress and the individual state legislatures 
have enacted a number of consumer protection statutes. In addition, admin-
istrative agencies and regulatory officials at both the federal and state lev-
els have been increasingly active in dealing with consumer protection issues. 
Because such regulation covers a wide range of activities (such as consumer 
credit, sales practices, and collection activities), an exhaustive review is impos-
sible. This comment will touch on some of the major statutory and administra-
tive efforts in this area.

In broad terms, consumer protection legislation has aimed at accomplish-
ing three goals. One of these goals has been to require commercial parties 
to disclose information to consumers in a meaningful fashion. Disclosure leg-
islation is based on the theory that increased information gives consumers 


